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Directions
General Comment

(1) The authority to give directions is contained within rule 49 of the Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2) Rules 2005.  Rule 49 is set out in full at the end of this guidance note and should be referred to when making a direction.

(2) Directions are an important power given to tribunals.  Rule 49 provides that directions can be made on the request of a relevant person or on the Tribunal’s own initiative.  There are provisions in rule 49 governing how a Direction sought by a relevant person should be made, and rule 50 governs the variation or setting aside of Directions.  There is no other specified power to recall a Direction made under rule 49, though suspension under rule 52(6) may be an option.   Directions on any issue should therefore only be made where appropriate, and after consideration of fairness to people affected.  The right to be heard before being made subject to an order of any kind is part of the fair process required, and underpins the right to seek recall under rule 50.

(3) Where a request for a direction is made by a relevant person prior to a Tribunal hearing, the request must be in writing.  On receipt of a request, the clerk will intimate the request to relevant persons inviting them to make written representations within a specified period.  At the end of that period, the case papers will usually be placed before an in-house convener.  This will enable directions to be issued in advance of Tribunal hearings, with the expectation that directions will be complied with in time for the Tribunal hearing.

(4) Individual tribunals may wish to make directions.  Tribunals can make directions they consider necessary or desirable “to further the overriding objective in the conduct of a case”.  The authority to issue directions is one which allows a wide discretion and can be used extremely effectively.  Rule 49 gives examples of directions which might be issued, but the list is by no means exhaustive.
(5) Rule 51(1) provides that if any direction given to a relevant person under rule 49 is not complied with by that relevant person, the Tribunal may, before or after the hearing, direct that that relevant person concerned take no further part in proceedings.  This power, however, shall not be exercised unless the relevant person has been given an opportunity to show cause why the Tribunal should not proceed to give such a direction.

Guidance on Issuing Directions
(6) In order for a direction to be effective, it must comply with the provisions of rule 49.  Failure to comply with rule 49 will render a direction ineffective and may result in confusion, delay and an adjournment of the patient’s case.  The following should be noted when making directions:–
(i)
Form of Direction
A direction must be in writing.  It MUST be made on a separate directions template, which will be made available by the clerk.

The purpose of directions is to have action taken.  A direction MUST NOT be contained ONLY within the body of the determination.  If stated there, it MUST ALSO be stated on a separate directions template.  If a direction is contained only within the body of a determination, it will not be processed by MHTS Administration.

(ii)
Responsibility for Complying with Direction
A direction must specify who is required to take a particular action in order to comply with the direction.  It must name the person, or the organisation, responsible for complying with the direction.  If an organisation is to be responsible, some thought should be given as to the person who, or the position within the organisation which, is to be responsible, and that person or position should be specified (for example, the hospital managers of Anytown Royal Hospital).

(iii)
Direction Instruction

If the direction is for someone to do something, or for someone to produce something, there must be clarity and specification as to what has to be done or what has to be produced.

(iv)
Time for Compliance

A time limit for compliance with a direction must be stated.  Time scales should be realistic.  If a direction is time-critical, it needs to be emailed to the casework team and this should be stated on the adjournment form completed by the clerk.
A time limit to do or produce something within a time scale from the date of intimation of the direction is likely to be more effective than one which provides that something should be done or produced before, or within a time scale prior to, the next hearing.  Hearings may not be set at the time when a direction is given, and a direction linked to the date of a hearing is likely to lead to uncertainty.  A time scale from the date of intimation of the direction will also enable MHTS Administration to more easily monitor compliance with directions and to take appropriate follow up action where necessary.
All directions require to be detailed and unambiguous.  There should be no ambiguity as to

· who is under an obligation to comply with the direction;

· what the direction is;  and

· when compliance requires to be effected.

Rule 49:

“(1)
Except as otherwise provided for in these rules, the Tribunal may at any time, either on the request of a relevant person or on its own initiative, give such directions as the Tribunal considers necessary or desirable to further the overriding objective in the conduct of a case and may in particular



(a)
direct a relevant person to provide any further particulars or to produce any documents which may reasonably be required;



(b)
direct that a relevant person shall supply a list of documents and a list of witnesses whom that relevant person wishes to call to give evidence at the hearing;



(c)
give directions as to the dates by which any documents or other evidence on which any relevant person wishes to rely shall be sent to the Tribunal;



(d)
give a direction as to the date by which a relevant person shall send any written representations on the case to the Tribunal;



(e)
direct that the parties or the relevant persons should provide a statement of agreed facts;



(f)
give directions restricting the reporting, recording, photography or filming of any hearing;



(g)
give directions as to—


(i)
any issues on which the Tribunal requires evidence;


(ii)
the nature of the evidence which the Tribunal requires to decide those issues;

(iii)
the way in which the evidence is to be led before the Tribunal;  and


(iv)
the exclusion of any evidence which is irrelevant, unnecessary or improperly obtained.

(2)
Where a request is made by a relevant person for a direction under paragraph (1), it shall be made in writing specifying the direction sought and the basis for the request.

(3)
On receipt of such a request, the Clerk shall intimate the request to the relevant persons inviting them to make written representations within 14 days or such other period as the Tribunal may specify.

(4)
The requirement in the foregoing paragraph to intimate a request to the relevant persons does not require intimation to the person who made the request.
(5)
Where a party objects to the request, the Tribunal shall consider the objection and, if the Tribunal considers it necessary in order to decide the request, may afford the relevant persons an opportunity to be heard either by the Convener alone or with such other members as the Tribunal may direct.

(6)
The Tribunal shall, in deciding whether to make a direction, consider any representations made.

(7)
A direction under this rule may, if appropriate, include a statement of the possible consequences of failure to comply mentioned in rule 51.

(8)
A direction made without prior intimation to a relevant person whom it affects shall as soon as reasonably practicable be notified in writing to that relevant person by the Tribunal.”
[image: image1.emf]
Laura Dunlop KC









President 







Date: January 2024

[image: image2.jpg]